






NON-DISCLOSURE AGREEMENT [ONE-ON-ONE, ONE-WAY DISCLOSURE]	
PARTIES:	
[][footnoteRef:1] (the "Discloser"); and [1: 	Note: include name of the disclosing party, which may be the seller (or one or more of the sellers) or the target company.] 

[] (the "Receiver"),
together the "Parties" and each a "Party". 
RECITALS:
The Receiver has expressed an interest in evaluating a potential acquisition of [the entire issued share capital/the business of] [][footnoteRef:2] (together with its subsidiary undertakings, the "Group") (the "Proposed Transaction"). [2: 	Note: include name of top holding company of the target group, which may be the same entity as the Discloser. ] 

This non-disclosure agreement (the "Agreement") sets out the undertakings about the non-disclosure and use of Information (as defined below). 
IT IS HEREBY AGREED AS FOLLOWS: 
"Affiliate" means, with respect to a Person: a Person Controlling, or Controlled by, that Person, or which is Controlled by a Person who also Controls that Person, including funds managed by, or under common Control with, such Person, whereby "Control" means the possession, directly or indirectly, of the power to direct or cause the direction of the management or policies of a Person, whether through ownership of voting interests, by contract or otherwise. "Controlling" and "Controlled" are construed accordingly;
"Information" means any information of whatever nature in whatever form furnished by or on behalf of the Discloser to the Recipients (as defined below), whether deliberately or not, directly or indirectly, on or after the date of this Agreement, in relation to the Proposed Transaction, the Discloser or its Representatives (as defined below) and their respective business(es), including Transaction Information, but excluding information that (i) is or becomes publicly known, other than by breach of this Agreement by a Recipient, (ii) is or becomes lawfully available to a Recipient from a third party without restrictions or breach of this Agreement or any other confidentiality undertaking that the Recipient is aware of, or (iii) is independently developed by a Recipient without reference to any Information furnished pursuant to this Agreement;
"Person" means any individual, company, corporation, partnership, or unincorporated association (whether or not having separate legal personality);
"Permitted Purpose" means evaluating, discussing and/or negotiating the Proposed Transaction;
"Representative" means in relation to a Person: that Person and its Affiliates, and its and their respective directors, officers, employees, fund managers, brokers, insurers, limited partners, potential providers of debt finance and professional advisers; 
[bookmark: _Ref494970964]"Recipient" means the Receiver and any of its Representatives that receives Information in the framework of the Proposed Transaction, provided that the Receiver may solely disclose Information to its Representatives who reasonably need to know or receive such Information in connection with the Permitted Purpose (as defined below); and
"Transaction Information" means the existence and terms of this Agreement, the fact that the Parties are considering the Proposed Transaction, and the contents and status of their discussions and negotiations in connection with the Proposed Transaction.
Permitted Purpose. The Recipients may only use the Information for the purpose of evaluating, discussing and/or negotiating the Proposed Transaction (the "Permitted Purpose").
Recipients. The Receiver shall procure that each of the other Recipients is made aware of and is directed to act in a manner consistent with the provisions of this Agreement. Accordingly, the Receiver shall be responsible and liable for any breach by it or any of the other Recipients of the provisions of this Agreement as determined in accordance with paragraph 19, unless and until such Recipient executes a written undertaking towards the Discloser on the basis of which it individually and separately adheres to, and becomes responsible for compliance with, the obligations of this Agreement that apply to the Recipient. The Receiver shall notify the Discloser of any disclosure of Information in breach of this Agreement as soon as it becomes aware thereof.
Use and treatment of Information. Each Recipient shall hold all Information in strictest confidence, using at least the same degree of care as it uses to safeguard its own information of a confidential nature.
[bookmark: _Ref384819822][bookmark: _Ref335130343]Restricted contact. No Recipient shall make or have any contact with any Representative, supplier, customer or subcontractor of the Discloser or the Group in relation to the Proposed Transaction (the "Restricted Parties"), other than those Restricted Parties specifically identified in writing by the Discloser for this purpose. Nothing in this Agreement shall prevent a Recipient from contacting such Restricted Parties in the ordinary course of business without reference to the Proposed Transaction and/or conducting any ordinary course of business commercial or market review, provided that such review is conducted (i) on a "no names" basis, (ii) without reference to the Proposed Transaction, (iii) without disclosing any Information and (iv) without treating the Group differently than any other party in the relevant industry. 
[bookmark: _Ref475622561]Rights to Information. All Information shall become, shall be and shall remain the exclusive property of the Discloser and the Group, and except as specifically provided hereunder, nothing in this Agreement shall give, or shall be construed as giving, the Recipients any right, title, ownership, interest, licence or any other right in or to any Information. 
[bookmark: _Ref494970979]Process. Except as set forth in a signed definitive agreement regarding the Proposed Transaction, neither the Discloser nor any of its Representatives makes any representation or warranty, whether express or implied, as to the accuracy, reliability or completeness of any Information nor does any of them have any duty to update or correct any Information. Except as may be agreed otherwise in writing, neither the Discloser, nor the Receiver nor any of their respective Representatives has any obligation to enter into or continue discussions or negotiations, or any other duty or care in respect of the Proposed Transaction. 
[bookmark: _Ref37238402]Required disclosure. If a Recipient is legally required to disclose any Information by law or regulatory or governmental authority, the relevant Recipient shall, as soon as practicable and to the extent permitted by law, (i) notify the Discloser in writing about all material details of the required disclosure so that the Discloser may seek a protective order or other appropriate remedy, (ii) co-operate with the Discloser and take such actions as are reasonably requested by the Discloser to prevent or limit (the scope and consequences) of such disclosure, and (iii) furnish only that portion of the Information that is legally required to be disclosed.
Return or destruction of Information. As soon as possible after a written request from the Discloser, each Recipient will return, or at the Recipient’s sole discretion, destroy all copies of any document or materials that contain Information. The undertaking of this paragraph shall not apply to (i) electronic copies made pursuant to automatic archiving, computer back-up procedures and/or disaster recovery systems (so long as no attempt is made to access any retained Information other than by IT, legal or compliance personnel in connection with their ordinary duties) and (ii) Information which a Recipient is obliged to store under law, regulation or otherwise for bona fide internal compliance, audit or insurance purposes, consistently applied, however such Information retained shall remain subject to the undertakings of this Agreement and such undertakings shall survive the lapse of the term of this Agreement. Upon written request of the Discloser, the Recipient shall confirm in writing that it has returned or destroyed all such Information.
Discloser's obligations. The Discloser shall not, and shall procure that its Representatives shall not, disclose any Transaction Information to any third party other than the Discloser's Representatives (provided such Representative is bound by a duty of confidence and reasonably needs to know or receive such Transaction Information), except (i) with the prior written approval of the Receiver, (ii) if disclosure is reasonably required to enforce its rights under this Agreement, or (iii) to the extent the Discloser is legally required to do so by law or regulatory or governmental authority, provided that the provisions of paragraph 7 shall then mutatis mutandis apply.
[bookmark: _Toc36980933][bookmark: _Ref38094856][bookmark: _Toc38101331][bookmark: _Toc43262043][bookmark: _Toc85864024][bookmark: _Toc85864321][bookmark: _Ref386814320]Third party stipulation. Each of the undertakings in this Agreement given for the benefit of the Discloser is also given for the benefit of, and will be enforceable by, the members of the Group as an irrevocable third party stipulation without consideration (onherroepelijk derdenbeding om niet). 
[bookmark: _Ref38342736][bookmark: _Ref444261536][bookmark: _Ref444604313]Term. Unless specifically provided for otherwise in this Agreement or otherwise agreed between the Parties in writing, the undertakings under this Agreement shall continue until the earlier of (i) a period of two (2) years after the date of this Agreement or (ii) the entry of any definitive agreement(s) relating to the Proposed Transaction with the Receiver, or any party designated by it. Each Recipient acknowledges and agrees that the rights of the Discloser as a result of an attributable breach of a Recipient in the performance of its obligations under this Agreement that dates from before the termination of the Agreement continue to apply in full.
[bookmark: _Toc120541985]No termination. Each Party waives the right to (seek to) rescind (ontbinden), nullify (vernietigen) or otherwise terminate or amend this Agreement, in whole or in part, in or out of court.
No assignment. No Party is entitled to assign or transfer (goederenrechtelijke werking) all or part of its rights and/or obligations under this Agreement to any third Person, without the prior written consent of the other Party, provided that the Discloser shall be allowed to assign or transfer this Agreement (or any rights or obligations under this Agreement) to the ultimate purchaser of (the business of) the Group or any Person designated by such purchaser.
Partial invalidity. If any term or provision of this Agreement is found by a court or arbitral tribunal of competent jurisdiction to be invalid or unenforceable, the remaining terms and provisions hereof shall not in any way be affected or impaired and shall remain in full force and effect.
Amendment. Any amendment or variation of this Agreement is not valid, unless agreed between the Parties in writing. 
Waiver. No Party shall be deemed to have waived any of its rights under this Agreement, unless such waiver has been made explicitly and in writing. 
Headings. The headings are included for convenience of reference only and shall not affect the interpretation of this Agreement or of any provisions thereof.
Governing law. This Agreement and any non-contractual obligations arising out of or in connection with it, shall be governed by and construed in accordance with the laws of the Netherlands. 
[bookmark: _Ref69400440]Dispute settlement. Any dispute arising out of or in connection with this Agreement shall in first instance be exclusively submitted to the competent courts in Amsterdam, the Netherlands.
Counterparts. This Agreement may be signed through electronic signatures, or in one or more counterpart originals, each of which shall constitute an original document.
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RIDERS
Non-solicitation (include as new paragraph 10)
No Recipient may, for a period of [] months following the date of this Agreement, without the prior written consent of the Discloser, directly or indirectly, solicit or enter into an agreement regarding the employment (or consultancy, secondment, or similar position) of any Person who is engaged with the Discloser or the Group on the date of this Agreement, provided that the recruitment of a Person (i) through an employment agency (it being understood that no Recipient may instruct or encourage that agency to approach any such Person), (ii) resulting from placing an advertisement of a position available to a member of the public in general, or (iii) that contacts a Recipient on his/her own initiative for the purpose of seeking employment with a Recipient, in each case without any direct or indirect solicitation by or encouragement from a Recipient, will not constitute a breach of this Agreement. This paragraph shall not apply to brokers, insurers, potential providers of debt finance and professional advisers.

Arbitration (replacement for paragraph 19)
Any dispute arising out of or in connection with this Agreement shall be finally settled in accordance with the Arbitration Rules of the Netherlands Arbitration Institute (Nederlands Arbitrage Instituut) as at present in force. The arbitral proceedings shall be conducted in the English language in Amsterdam, the Netherlands. The tribunal shall comprise of 3 arbitrators. The tribunal shall decide in accordance with the rules of law.
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